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ELLINGTON, A.C.J. Pauline Rae Smith was the subject of a guardianship and
had live-in caretakers. She died after falling from the window of her third floor
condominium. The questions raised here include whether a claim for economic
damages under the abuse of vulnerable adults act' survives where there are no
statutory heirs; whether actions lie for breach of fiduciary duty, and if so, against whom
and for what remedies; whether a guardian acts under color of state law for purposes of
the federal Civil Rights Act:? and whether a claim under the Consumer Protection Act’
survives to the benefit of the estate.

Nancy Cummings, in her capacity as personal representative of Pauline Smith’s
estate,* brought this action against Smith’s co-guardians (Guardianship Services of
‘Seattle and Richard Watkins); the guardians’ attorney (Susan Howle); and Smith’s two
live-in caregivers (Gwen Saucedo and Joyce Sambataro). Cummings claims included
breach of fiduciary duty, violation of the Consumer Protection Act, violation of the abuse
of vulnerable adults act, and violation of Smith’s constitutional rights under the federal
Civil Rights Act. The trial court dismissed all claims on summary judgment, except for
claims against Guardianship Services of Seattle and Sambataro for economic damages
to the estate.® After settlement discussions stalled, the court ordered enforcement of a

settlement on those claims.

' Ch. 74.34 RCW.
242 U.S.C. §1983.

3 Ch. 19.86 RCW. RECEIVED BY
4 We refer to appellant as Cummings or the Estate. APR 1 9 2005
5 The basis for these damages is discussed infra, n.6. LAY OFFIGES OF

JAMES R RICHMOND



No. 53386-0-1/3

The Estate appeals the orders granting summary judgment, the order enforcing
the settlement agreement, and also seeks remand on grounds that no record was made
of argument at the summary judgment hearings.

FACTS

In June 1999, Pauline Rae Smith was 93 years old and suffered from Alzheimer's
disease. She had been a widow for 20 years and had no children or surviving siblings
or parents. Under a guardianship established in King County. Guardianship Services
of Seattle (GSS) and her long-time attorney, Richard Watkins, acted as co-guardians of
her person; GSS acted as sole guardfan of her estate. Smith was' céred for by two live-
in caregivers employed by GSS, Gwen Saucedo and Joyce Sambataro. Saucedd
worked four days per week; Sambataro worked three.

Smith was prone to waking at night and to wandering. Her caregivers had
moved her into the living room where they could sleep at the foot of her bed, which was
near a tall window. On the night of her death, the window was left slightly ajar for
ventilation. At 4:30 in the morning on June 7, 1999, Sambataro discovered Smith on
the ground below the window. Smith died of her injuries later that day.

In accordance with the terms of her will, Watkins was appointed personal
representative of Smith’s estate. The following month, in August 1999,’ GSS and
Watkins submitted their final report as guardians. In response to family concerns about
possible negligence in the circumstances surrounding Smith’s death, the court
appointed a guardian ad litem (GAL) to review the report and make recommendations.
The GAL recommended that the court approve the financial accounting, but leave the

guardianship open and not exonerate the bond. Because potential claims against him
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gave Watkins a conflict of interest, the GAL recommended that a new personal
representative be appointed and be authorized to investigate a potential suit for
damages. |

At a hearing in December 1999, the court appointed a successor personal
representative, approved Watkins’ final report as personal representative, approved his
actions and fees, discharged him, and appointed a successor. The court also approved
the guardians’ report, except as to the circumstances of Smith’s death. The court
discharged the guardians, terminated the guardianship, and authorized final expenées
and payment of fees to GSS and the guardians’ attorney, Susan Howle. The court
expressly preserved any actions against the guardians arising out of Smith’s death.

Nancy Cummings was later appointed as successor personal representative of
the estate, and on July 3, 2003, she filed an amended complaint asserting five causes
| of action: (1) breach of fiduciary duty, against GSS, Watkins, Saucedo and Sambataro;
(2) neglect of a vulneréble adult, against GSS, Saucedo and Sambataro; (3) violation of
" the Consumer Protection Act (CPA), against GSS; (4) violation of a lawyer’s duty to a
ward, against Howle, and (5) deprivation of federal civil rights of a ward against
Watkins, GSS, Saucedo and Sambataro.

These claims were dismissed on motions for summary judgment, except for
claims against GSS and Sambataro for economic damages under RCW 4.20.046° The
court did not directly address the breach of fiduciary duty claims against GSS and

Sambataro because of its belief that those claims had been withdrawn.

® The court appears to have believed that while the substantive claims were
dismissed, nonetheless noneconomic damages could be recovered under the general
survival statute. No party appeals that ruling.
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In July 2003, the remaining parties engaged in settlement discussions agreed as
to the amount of actual damages, and agreed to leave open the Estate’s right to appeal
the summary judgment. The Estate’s attorney signed a draft agreement and sent it to
Cummings for signature, but Sambataro’s attorney circulated a further draft with
significant amendments, which Cummings’ attorney did not sign. GSS and Sambataro
sought an order enforcing the settlement, which the court granted in October 2003.

The Estate appeals.

DISCUSSION

We may affirm an order granting summary judgment if there are no genuine
issues of material fact and the moving party is entitled to judgment as a matter of law.”
All facts and reasonable inferences must be considered in the light most favorable to
the nonmoving party.® We review questions of law de novo.®

Abuse of Vuinerable Adults Act

The abuse of vulnerable adults act, chapter 74.34 RCW, was enacted in 1995 to
provide protection and legal remedies to vulnerab)e adults living in the community but
dependent on others for their care. The version of the statute in effect at the time of
Smith’s death was not materially different from the current statute, which states:

In addition to the other remedies available under the law, a
vulnerable adult who has been subjected to abandonment, abuse,
financial exploitation, or neglect . . . in the case of a person residing at

home who receives care from a home health, hospice, or home care
agency, shall have a cause of action for damages on account of his or her

” Folsom v. Burger King, 135 Wn.2d 658, 663, 958 P.2d 301 (1998).

8 Mountain Park Homeowners Ass’n, Inc. v. Tydings, 125 Wn.2d 337, 341, 883
P.2d 1383 (1994).

9 Mains Farm Homeowners Ass’n v. Worthington, 121 Wn.2d 810, 813, 854 P.2d
1072 (1993).
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injuries, pain and suffering, and loss of property sustained thereby. This
action shall be available where the defendant is or was a corporation, trust
... employee, agent . . . of a . . . home care agency licensed or required
to be licensed under chapter 70.127 RCW.I'"

‘Thus the statute applies where the defendant is an organization (or an individual
employed by an organization) required to be licensed as an in-home service agency
under RCW 70.127.020." The threshold inquiry is whether the activities of the service
provider are those that require a license under chapter 70.127 RCW.

Licensina Requirement. The trial court ruled the abuse of vulnerable adults act

does not apoly to GSS because GSS is not required tn be licensed as an in-home
service agency. The court observed that the statutes regulating guardianship, chapters
11.88 RCW and 11.92 RCW, do not require guardians to be licensed when providing
residential care.

We disagree with this analysis. The guardianship statutes impose a duty on a
court appointed guardian to “care for and maintain” the ward in the setting least
restrictive to the incapacitated person.'? This will often involve arranging for the ward to
receive home care services. But the guardianship statutes do not purport to override
the licensing requirements for in-home service providers.

Chapter 70.127 RCW was enacted in 1988 to protect the ill, disabled and elderly
who need assistance with personal care.” The legislature was concerned about the

virtual invisibility of home care providers, and the attendant risks to their vulnerable

10 RCW 74.34.200(1) (emphasis added).

1 RCW 74.34.200; RCW 70.127.020(2) (in-home services agency license
required for a nursing home, hospital, or other person functioning as a home health,
hospice, hospice care center, or home care agency).

2 RCW 11.92.043(4).
13 | aws of 1988, ch. 245, § 1.
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clients.' The legislature addressed this problem by establishing minimum standards for
care,'® and by requiring that home care agencies serving these vulnerable populations
| be licensed to ensure compliance with these standards.

The legislature thought carefully about exemptions from licensing requirements,
and identified 17 such exemptions. Court appointed guardians are not exempt.'® In
many circumstances, guardians will not be subject to the licensing requirements
because they do not themselves provide home care. Rather, they arrange for the ward
to rec.ei,\.jle care from home service agencies. GSS, however, is both a professional
guardianship entity and a provider of home care services. Cummings contends GSS is
required to be licensed. Cummings is correct.

RCW 70.127.020 requires that a home care agency must be licensed, and sets
forth the following definitions:

(5) “Home care agency” means a person administering or providing

home care services directly or through a contract arrangement to
individuals in places of temporary or permanent residence. . . .

4 RCW 70.127.005 provides:

The legislature finds that the availability of home health, hospice,
and home care services has improved the quality of life for Washington's
citizens. However, the delivery of these services brings risks because the
in-home location of services makes their actual delivery virtually
invisible. . . . The fact that these services are delivered to the state’s most
vulnerable population, the ill or disabled who are frequently also elderly,
adds to these risks.

It is the intent of the legislature to protect the citizens of Washington
state by licensing home health, hospice, and home care agencies.

15 RCW 70.127.080 (establishing requirements for on-site surveys, professional
and public liability coverage and criminal background checks); RCW 70.127.120
(establishing standards for recordkeeping, volunteer policies and complaint handling).

8 RCW 70.127.040.
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(6) “Home care services” means nonmedical services and
assistance provided to ill, disabled, or vulnerable individuals that enable
them to remain in their residences. Home care services include . . .
[p]ersonal care such as assistance with dressing, feeding and personal
hygiene to facilitate self-care; . . . housekeeping, shopping, meal planning
and preparation . . . .

(15) “Person” means any individual, business, firm, partnership,
corporation, company, association, . . . public or private agency or

organization . . . that employs or contracts with two or more individuals.

CSS employs individuals who, like Saucedo and Sambataro, provide home care
sorvices 4o clients. Sauceds and Sambatarg lived in Sinith’s home and pro(xided round-
the-clock services, including housekeeping, purchasirig groceries, and preparing meals.
These activities are home care services. GSS is therefore a home care agency
required to be licensed under chapter 70.127 RCw."

The court erred in dismissing the Estate’s claims under the abuse of vulnerable
adults act on grounds GSS was not required to be licensed as a home care agency. As
employees of a home care agency requiring a license, Sambataro and Saucedo aré

also subject to liability under the act."®

Survival of Claims. The abuse of vulnerable adults act contains its own provision

to preserve any claim after the death of a vulnerable adult: “[T]he right to initiate or

maintain the action shall be transferred to the executor or administrator of the

17 At oral argument, GSS asserted that the abuse of vulnerable adults act does
not apply to nonprofit entities. This argument finds no support in the statute.

18 Sambataro argues that as an individual she is not subject to regulation and
therefore has no liability under the abuse of vulnerable adults act under the terms of
RCW 70.127.040. But that statute merely provides that an employee of an already
licensed agency need not be separately licensed. The abuse of vulnerable adults act
specifically authorizes an action against employees whose employer is required to be
licensed. RCW 74.34.200.
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deceased, for the benefit of the surviving spouse, child or children, or other heirs set
forth in chapter 4.20 RCw."®

Relying upon our decision in Schumacher v. Williams,?® Respondents argue that

where a death occurs, claims under the abuse of vulnerable adults act survive only if
there are statutory beneficiaries listed in chapter 4.20 RCW. In Schumacher, however,
the claims we‘re for general damages, whereas here the Estate seeks only economic
damages.

_ Cummings' contends the abuse of vulnerable adults act claim for economic
&amages survives to the estate. This would be a sensible abproach, given the -
legislative objective. But regardless of the type of damages sought, where a death

»occurs, the statute plainly limits recovery to the heirs set forth in the general survival
~ statute, chapter 4.20 RCW.?' These are spouses, children, stepchildren and dependent
parents and siblings.?? Because Smith’s closest surviving relatives are nephews and
nieces, she has no statutory heirs. Cummings therefore has no standing under the
" abuse of vulnerable adults act, and her claims fail.

This is another unfortunate consequence of linking the abuse of vulnerable adults
act in lockstep with the survival statutes. The act is intended to protect frail elders.”
But those who have no close family membérs (and therefore no statutory heirs) are

those most likely to suffer the harm the statute aims to address. Further, where the

' RCW 74.34.210 (emphasis added).

20 107 Wn. App. 793, 28 P.3d 792 (2001).
21 RCW 74.34.210.

22 RCW 4.20.020.

23 gchumacher, 107 Wn. App. at 800 (quoting H.B. REP. SSB 5889, 54th Leg., 1st
Spec. Sess. (Wash. 1999)).
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negligence of a home care agency results in death, there seems no logical reason to
deny recovery of economic damages, such as medical bills.%* Certaihly economic
damages would be recoverable were the general survival statute controlling.?® The
effect of the provision, therefore, is that those without statutory heirs may be neglected
with impunity so long as the result is death. Once again, we hope the legislature will
resolve this discord.?® Under the present statute, however, diémissal of these claims
was required.
Breach of Fiduciary Duty

Thé Estate alleges breach 6f ﬁduciéry duty on the pél;t 6f GSS, Watkins, the
guardians’ attorney Howle, and caregivers Saucedo and Sambataro, and seeks the
economic remedy of disgorgement of fees. Respondents contend this remedy is barred
by the doctrines of res judicata and/or collateral estoppel, because the guardianship
was terminated, the fees in question were approved, and no appeal or other challenge
was taken.

While no Washington court has directly applied the doctrine of res judicata to a
final guardianship order, it does apply to probate orders.?’ For purposes of our

discussion, we assume the doctrine may apply.? It does not, however, apply here.

24 |5 2003, Washington State Adult Protective Services investigated over 6,000
reports of abuse against vulnerable persons over age 60 living in the community.
Available at http://www.aasa.dshs.wa.gov/topics/abuse/documents/2003%20APS%20
statistics.doc (last visited February 25, 2005).

25 RCW 4.20.046.

26 gee Schumacher, 107 Wn. App. at 804 (Ellington J., concurring); Tait v. Wahi,
97 Wn. App. 765, 775, 987 P.2d 127 (1999) (Ellington J., concurring).

27 Bostock v. Brown, 198 Wash. 288, 292, 88 P.2d 445 (1939).

28 See RCW 11.92.053 (the order settling the guardianship account “shall be final
and binding upon the incapacitated person”).

10
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Res judicata bars relitigation when an issue has been definitively adjudicated; it
does not apply where a plaintiff's right to recover damages is “plainly reserved from
adjudication.”®® Concerns about the manner of Smith’s death were brought to the
attention of the court at thé time of the final accounting' in the guardianship. Based upon
the arguments of the parties and the recommendation of the GAL, the court expressly
reserved the iésUe of the circumstances of Smith’s death. The order approving the
guardians’ report and terminating the guardianship states:

(1) The annual report and final report, but for the issue of the

circumstances of Pauline Rae Smith’s death, are approved as

proper. The guardians have discharged their trust with relation to
the accounting, receipts, and expenditure, and investments;

(2)  The guardianship of the person and estate of Pauline Rae Smith is
terminated;

(3)  Except as stated in Paragraph 1, and except as to any actions
against them which are preserved, the guardians are discharged
along with their agents, including the firm of Thompson & Howle ¥
The guardianship court thus expressly reserved issues relating to Smith’s death
from its adjudication, and preserved “any actions” against the guardians. The fees

approved were for their acts as guardians. Claims for breach of fiduciary duty are thus

not barred by res judicata.’

29 Case v. Knight, 129 Wash. 570, 574, 225 P. 645 (1924).
%0 Clerk’s Papers at 488—89 (emphasis added).

31 For the same reasons, collateral estoppel does not apply. See Shoemaker v.
City of Bremerton, 109 Wn.2d 504, 508, 745 P.2d 858 (1987); Hanson v. Snohomish,
121 Wn.2d 552, 561, 852 P.2d 295 (1993). -

11




































