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No. 53386-0-1
COURT OF APPEALS, DIV. 1

OF THE STATE OF WASHINGTON

NANCY CUMMINGS, as Personal Representative for the Estate of
‘ PAULINE RAE SMITH, Deceased, Appellant,
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GUARDIANSHIP SERVICES OF SEATTLE, a Washington corp.;
TOM O’BRIEN and JANE DOE O’BRIEN, husband and wife, and the
marital community comprised thereof:

EDWARD D. GARDNER and JANE DOE GARDNER, husband and
wife, and the marital community comprised thereof; ’

MARION J. CLOUTIER and JOHN DOE CLOUTIER, wife and husband
and the marital community comprised thereof:

CYNTHIA L. HANNING and JOHN DOE HANNIN G, wife and
husband, and the marital community comprised thereof;
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husband, and the marital community comprised thereof;

GWENDOLYN T. SAUCEDO and JOHN DOE SAUCEDO, wife and
husband, and the marital community comprised thereof:

RICHARD D. WATKINS and JANE DOE WATKINS, husband and wife,
and the marital community comprised thereof:
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the marital community comprised thereof: and
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>

APPELLANT’S ANSWER TO GSS’ MOTION TO RECONSIDER

Attorneys for Appellant:

Douglas A. Schafer, Attorney Thomas S. Olmstead, Attorney
950 Pacific Ave., Suite 1050 20319 Bond Rd NE

P.O.Box 1134 Poulsbo, WA 98370-9013
Tacoma, WA 98401-1134 (360) 779-8980

(253) 431-5156



I. BACKGROUND
The Court on April 18, 2005, filed its opinion (“Opinion”) in this
case. Guardianship Services of Seattle (“GSS”) filed a Motion for
Reconsideration (“the Motion”). The Court on July 13, 2005, requested
that Nancy Cummings, as personal representative of the Estate of Pauline

Smith, file an answer to the Motion. This is her answer.

II. ISSUE
GSS seeks reconsideration of the Court’s ruling that it was required to
be licensed as a home care agency under Chapter 70.127 RCW. The key
part of the Opinion (pages 6 - 8, without footnotes) is as follows:

The guardianship statutes impose a duty on a court appointed
guardian to “care for and maintain” the ward in the setting least
restrictive to the incapacitated person. This will often involve
arranging for the ward to receive home care services. But the
guardianship statutes do not purport to override the licensing
requirements for in-home service providers.

Chapter 70.127 RCW was enacted in 1988 to protect the ill,
disabled and elderly who need assistance with personal care. The
legislature was concerned about the virtual invisibility of home
care providers, and the attendant risks to their vulnerable clients.
The legislature addressed this problem by establishing minimum
standards for care, and by requiring that home care agencies
serving these vulnerable populations be licensed to ensure
compliance with these standards.

The legislature thought carefully about exemptions from
licensing requirements, and identified 17 such exemptions. Court
appointed guardians are not exempt. In many circumstances,
guardians will not be subject to the licensing requirements



because they do not themselves provide home care. Rather, they
arrange for the ward to receive care from home service agencies.
GSS, however, is both a professional guardianship entity and a
provider of home care services. Cummings contends GSS is
required to be licensed. Cummings is correct.

RCW 70.127.020 [sic, —.010] requires that a home care
agency must be licensed, and sets forth the following definitions:

(5) “Home care agency” means a person
administering or providing home care services directly
or through a contract arrangement to individuals in
places of temporary or permanent residence. . . .

(6) “Home care services” means nonmedical
services and assistance provided to ill, disabled, or
vulnerable individuals that enable them to remain in
their residences. Home care services include . . .
[plersonal care such as assistance with dressing, feeding
and personal hygiene to facilitate self-care; . . .
housekeeping, shopping, meal planning and preparation

(15) “Person” means any individual, business, firm,
partnership, corporation, company, association, . . .
public or private agency or organization . . . that
employs or contracts with two or more individuals.

GSS employs individuals who, like Saucedo and Sambataro,
provide home care services to clients. Saucedo and Sambataro
lived in Smith’s home and provided round-the-clock services,
including housekeeping, purchasing groceries, and preparing
meals. These activities are home care services. GSS is therefore a
home care agency required to be licensed under chapter 70.127
RCW. [Footnotes omitted.]

Now—for the first time before either the trial or appellate courts—
GSS is arguing in the Motion that it was exempt from chapter 70.127

RCW by the specific exemption applicable to case managers who do not



directly provide care (“Case Manager Exemption”). During the years that
GSS was serving Smith,! RCW 70.127.040 listed 13 exemptions from the
licensing requirements,” including, as the twelfth exemption, the
following:

(12) Case management services which do not include the direct
delivery of home health, hospice, or home care services;

In 2002, the legislature amended that statute to list 17 exemptions,

renumbering and rewording the one for case managers to read as follows:
(14) A person providing case management services. For the
purposes of this subsection, “case management” means the
assessment, coordination, authorization, planning, training, and

monitoring of home health, hospice, and home care, and does not
include the direct provision of care to an individual;

The issue is this: Did GSS carry its burden of proving, based on the
record, the applicability to it of that exemption from the licensing

requirements of Chapter 70.127 RCW?

III. ARGUMENT
A. Too Late to Raise the Argument. The one previous time that
GSS has raised the Case Manager Exemption, it only argued its

applicability to defendants Cloutier and Hanning. It quoted (actually,

misquoted) RCW 70.127.040(14)(2002) at page 13 of its motion for

! Smith died on June 7, 1999. CP 9. GSS began serving her Nov. 15, 1995. CP 613
? Cummings’ Reply Brief’s appendix includes the key provisions of Chapter 70.127
RCW in effect during the years relevant to this case.
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summary judgment filed May 8, 2003 (CP 542), and immediately
following that quote it stated, “Defendants Marion Cloutier and Cynthia
Hanning, as case managers and by virtue of their titles and job
descriptions, are not persons or individuals covered under RCW 70.127.”
GSS then simply made conclusory assertions that GSS was not a “home
care agency’ nor a “home health agency” because its executive director,
Tom O’Brien, had declared under penalty of perjury that it was not. CP
542-43, 435-37. Cummings responded with an extensive argument,
supported by evidence in the record, that GSS was required to be licensed
under Chapter 70.127 RCW. CP 602-08, 610-58. The trial court dodged
the issue, ruling simply that “the specific provisions relating to
guardianships exempt professional guardians from the licensing
requirements of chapter 70.127 RCW, even assuming they would
otherwise require licensure.” CP 686.

On appeal, GSS never argued the applicability of the Case Manager
Exemption. Instead, it simply asserted, falsely, that no evidence had been
presented to the trial court that GSS was required to be licensed under
Chapter 70.127 RCW. GSS Br. 18-19. Cummings corrected that
assertion. Cummings Reply Br. 6-9.

It is too late for GSS now to argue the applicability to it of the Case

Manager Exemption.



B. Application of Case Manager Exemption to Entities. The Case
Manager Exemption applies only to those not engaged in “direct delivery”
or “direct provision” of care services. Since an entity, such as a
corporation, can only act through its human agents, it could be argued that
an entity is incapable of engaging in the “direct” delivery or provision of
care services. But that argument plainly goes too far, for it enables every
incorporated home care agency to claim the Case Manager Exemption.

A more appropriate interpretation of the language of the Case
Manager Exemption is that an entity is engaged in “direct” delivery of
care services when individual in-home care providers are subject to its
direct supervision and control. To the extent that the entity has the power
to hire, fire, schedule, supervise, and direct the work of, individual in-
home care providers, the entity ought not qualify for the Case Manager
Exemption.

Plainly, if the individual in-home care provider is an employee of the
entity, then the entity is directly providing the care services. And even
though the entity may claim an individual provider is not its employee, if
the entity has the power to hire, fire, schedule, supervise, and direct the
work of, the individual provider, the entity still should be viewed as

directly providing the care services through that individual.



C. The Record Defeats GSS’s Claim to the Case Manager
Exemption. The Motion refers (repeatedly) to only two documents in the
record—GSS’s answer to Cummings’ complaint (CP 424-28), and
O’Brien’s conclusory declaration that GSS is not a home care or home
health agency. CP 435-37. Those documents are short on facts.

Throughout the Motion, GSS’s appellate counsel, Mr. Wieburg, says
he goofed when he wrote that “[GSS] provided in-home care to the
deceased” and that Sambataro was a GSS “employee.” GSS Br. 4 and 5.
But anyone carefully reading the record would hold the same view that
Mr. Wieburg held when he wrote that appellate brief.

Paragraph 2 of Cummings’ complaint (CP 2) alleged, and GSS'’s
answer admitted (CP 425), that GSS was a corporation “engaged in the
business of administering and providing personal care services ... for
disabled and incapacitated persons ....” Cummings drafted that sentence to
track the definition of “home care agency” set forth in RCW 70.127.010.

Paragraph 8 of Cummings complaint (CP 4) alleged, and Saucedo’s
answer admitted (CP 333), that Saucedo “was hired and supervised by
Defendant GSS to provide services to Mrs. Smith in her home ....” In
Saucedo’s motion for summary judgment filed Jan. 29, 2002, she asserted
that she was a GSS employee, writing on page 2 (CP 22):

“At the time of her death, Ms. Smith was given care through
Guardianship Services of Seattle. Gwendolyn Saucedo, an
employee of Guardianship Services of Seattle, was one of Ms.
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Smith’s care providers.”

And on page 4 (CP 24) of that pleading, Saucedo asserted that—

“she was, at all times, acting within the scope of her employment
as an employee of Ms. Smith’s co-guardian, GSS.”

The other caregiver, Joyce Sambataro, joined in Saucedo’s summary
judgment motion with a short pleading (CP 118), filed Jan. 30, 2002, also
asserting that she was an employee of GSS:

“At the time of the death of Pauline Smith, Ms. Sambataro was
an employee of Guardianship Services of Seattle, and was one of
Ms. Smith’s care providers.”

In her answer to Cummings’ complaint, Sambataro replied to each of
paragraphs 7, 14, and 17 with the following assertion (CP 430-31):

“Defendant Sambataro admits she was hired by GSS to provide
homecare services for Ms. Smith.”

Paragraph 14 of Cummings’ complaint (CP 6) alleged, which
paragraph was fully admitted in their answers by Saucedo (CP 333) and
co-guardian Watkins (CP 16), the following:

“14. In February 1996, Watkins as attorney-in-fact for Ms.
Smith hired GSS to provide care management services for her.
GSS evaluated her needs and in March 1996 hired a care provider
to assist her in her home. In April 1996, GSS determined that Ms.
Smith needed 24-hour care, and it hired Sambataro and Saucedo
as alternating live-in care providers for her. At all times material
hereto, GSS administered all aspects of Ms. Smith’s in-home
care, including hiring care providers, scheduling their work,
supervising and directing them, training them, processing their
payroll and employment taxes and workers’ compensation
claims.”



It was apparent from a 1998 internal GSS memorandum (CP 189) by
O’Brien, which concerned an incident between a relief caregiver and
Smith, that GSS hired and scheduled Smith’s caregivers, who O’Brien
described as its staff:

“The plan is to confer with the permanent caregivers to assess
what went wrong, arrange that if extra staff are needed to take
Pauline out, that it be done. We will hire a regular third caregiver
for one day per week and for relief by someone who is
knowledgeable. We will have any new staff work at least one
shift with experienced staff in order to be better trained.”

Watkins had stated in 1999, in his final report as co-guardian of
Smith—which report was prepared by lawyer Howle who then represented
both co-guardians, Watkins and GSS, the following (CP 465 and 633):

“By mutual understanding with Guardianship Services of Seattle,
I [Watkins] delegated the day-to-day supervision of care
providers to the co-guardian [GSS].”

In Watkins’ motion for summary judgment and his associated
declaration, filed Jan. 31, 2002, Watkins stated the following:

“Guardianship Services of Seattle was retained to provide part-
time in home care for Ms. Smith. After Guardianship Services
began providing care for Ms. Smith, it requested that a
guardianship be initiated ....” (CP 106, line 5)

“From the time of the initial guardianship in 1996 until her death,
Ms. Smith remained living in her home with attendant care
provided by Guardianship Services of Seattle.” (CP 106, line 18.)

“[W]e agreed that Guardianship Services of Seattle should be
retained to provide part-time, in-home care for Ms. Smith.” (Cp
115, line 18.)



“From the time of the initial guardianship in 1996 until her death,
Ms. Smith remained living in her home with attendant care
provided by Guardianship Services of Seattle.” (CP 116, line 8.)

Shortly after the guardianship of Smith was opened in 1996, GSS
filed its initial personal care plan with the court (CP 269-71, 626-28),
stating:

“Staff of Guardianship Services of Seattle has hired live-in care
providers that provide 24 hour a day care to Ms. Smith.”

On May 8, 2003, GSS and Sambataro jointly moved for summary
Judgment dismissal of Cummings’ claim under Chapter 74.34 RCW,
concurrently filing their pleadings. CP 530-77, 578-88. Sémbataro’s
motion argued that she was not required to be licensed under RCW 70.127
and asserted (CP 584):

“In fact, Joyce Sambataro’s employer, Guardianship Services,
was not required to be licensed under RCW 70.127 either.”

In her statement of facts in her pleading, she stated (CP 580):
“Joyce Sambararo was privately hired by Guardianship Services

through McDonald Employment Services, Inc., to care for
Pauline Smith.”

GSS, in its concurrent summary judgment motion, expressly joined in
Sambataro’s motion (CP 543) and actually adopted by reference
Sambataro’s pleading, saying (CP 541):

“Defendants Guardianship hereby incorporate by reference as if
set forth herein the arguments advanced by Defendant Sambataro
in her concurrent motion for summary judgment filed on May 8,
2003.”



Thus, GSS admitted to the trial court that Sambataro was its employee.

Consequently, in the appellate court, it was no mistake when GSS’s
counsel wrote that “[GSS] provided in-home care to the deceased” and
that Sambataro was a GSS “employee.” GSS Br. 4 and 5. He also made
similar statements about GSS’s control over Smith’s care while arguing
another issue (GSS Br. 23):

“Although ... judicial approval is necessary before a guardian can
be appointed and begin to act, in cannot be said that the state
effectively controls the decision of how to supervise those in its
care. That responsibility is left to the discretion of the guardian

”

And, of course, other parties in their appellate briefing reiterated the
statements that they had made to the trial court about GSS providing
Smith’s care through its employees, Saucedo and Sambataro:

“From the time of the initial guardianship in 1996 until her death,
Ms. Smith remained living in her home with attendant care
provided by Guardianship Services of Seattle.” Watkins Br. 5.

“Gwendolyn Saucedo and Joyce M. Sambataro were employed
by GSS as Care Providers to provide services to Pauline Smith in
her home.” Saucedo Br. 3.

“In accordance with Ms. Smith’s strong desire to remain hn her
long-term residence, 24-hour care was provided by GSS at this
residence. GSS employed Gwendolyn T. Saucedo and Joyce
Sambataro to provide this care, with Ms. Sambataro providing
the care 3 days a week and Ms. Saucedo providing it 4 days per
week.” Saucedo Br. 4.

“Respondent Joyce Sambataro is a former employee of
Guardianship Services of Seattle ....” Sambataro Br. 3.
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“GSS initiated round-the-clock care and employed Gwen
Saucedo and Joyce Sambataro to care for Ms. Smith in her
home.” Sambataro Br. 4.

“Ms. Sambataro and her employer simply do not qualify as
possible defendants under RCW 74.34 ....” Sambataro Br. 19.

“Sambataro, a private employee employed by a private non-profit
corporation, was not a ‘state actor’ ....” Sambataro Br. 19.

“Individual private citizens do not become the ‘state’ merely

because they are hired to work for a private entity appointed by

the state to care for an individual.” Sambataro Br. 21.

Considering the extensive record before the trial and appellate court
indicating that GSS directly provided Smith’s personal care services, it
borders on frivolity for GSS to now argue that the Case Manager
Exemption exempted it from the licensing requirements of Chapter 70.127
RCW.

D. Other Arguments by GSS Lack Merit. In its Motion, GSS casts
out other suggestions or arguments that also lack merit. On page 9, GSS
suggests a legalistic argument:

“GSS cannot be a person for purposes of the in-home services

licensing statute if GSS does not employ or contract with two or

more individuals, ostensibly with respect to in-home services. ...

Ms. Saucedo and Ms. Sambataro were employed by or contracted

with (or by) the incapacitated person (not the guardian).”

But, of course, the adjudicated incapacitated person, Ms. Smith, lacked

legal capacity herself to employ or contract with anybody. And it is

apparent that it was not her—but rather it was GSS—that determined after
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her tragic death to pay Sambataro 14 days of severance pay and Saucedo 8
days of severance pay. CP 139.

On page 8 of the Motion, its footnote 2, and its Appendix C, GSS
suggests that this Court should accept an asserted August 18, 2003,
determination by an official of the Washington State Department of
Health (“DOH”) that GSS is exempt from the licensing requirements of
Chapter 70.127 RCW. That suggestion should be rejected. First, the
Appendix C material was not in the record from the trial court, so it should
be stricken from the appellate record and not considered. Second, the
July 24, 2003, letter from GSS’s attorney to that official made arguments
subsequently rejected by this Court, asserted that DOH was bound by the
trial court’s ruling in this case (that this Court rejected), and
misrepresented the ultimate facts relevant to the Case Manager
Exemption. The DOH official’s letter quotes the ultimate facts as
represented by GSS’s attorney in her letter—"“GSS does not directly (or
through agents) provide care services”—and based upon that information
did not require GSS to apply for licensure under Chapter 70.127 RCW. If
the DOH official had examined the record of this case, detailed above, it is

most unlikely that she would have taken the action that she did.

III. CONCLUSION

On the basis of the untimeliness of the argument and its absolute lack
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